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 1.  TIME:  9:00   CASE#: MSC17-02495 
CASE NAME: BERNIE VS BERNIE 
HEARING ON MOTION TO/FOR QUASH SUBPOENAS FILED BY STEPHEN 
VALENCIA, OSAMA HABASH 
* TENTATIVE RULING: * 
 
The motion to quash plaintiffs’ subpoenas to third-parties Valencia and Habash is granted. 
Plaintiffs concede the depositions should not proceed until plaintiffs have successfully brought in 
the estate for the deceased defendant. The court will not weigh in on the substance of the 
categories of documents sought because the parties failed to meet and confer on these issues.  
 
The court declines to award sanctions because it finds both counsel behaved stubbornly. 
Moving party could have avoided the motion by simply delaying until after a representative is 
placed. Plaintiffs could have withdrawn the subpoenas rather than insist they remain valid until 
whenever counsel desires to reschedule the depositions.  
 
The court orders the parties to proceed through the court discovery facilitator program if further 
discovery disputes arise between them.  

  

  
 2.  TIME:  9:00   CASE#: MSC19-01249 
CASE NAME: CHACON VS. ZHOU 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY RACHELLE 
CHACON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the settlement agreement is granted in part and denied in part. 
 
Defendant concedes that she has not yet signed the new easement prepared by plaintiff’s 
counsel. Defendant claims that her prior attorney never sent her the paperwork. The court has 
not evidence to contradict this. The court therefore orders defendant to have the paperwork 
notarized and personally delivered to the offices of plaintiff’s attorney no later than October 30. If 
defendant is still represented by Mr. Williams at the time of this hearing, Mr. Williams is 
responsible for delivering the easement to defendant. If defendant is once again self-
represented, plaintiff shall personally serve the paperwork on defendant no later than Friday, 
October 16, 2020. 
 
Plaintiff contends defendant has violated the agreement by not changing the lock on the front 
gate from a combination lock to a keyed lock. Defendant has not violated this provision because 
the actual signed agreement authorizes a combination lock. While the mediator allegedly 
advised all parties that the lock should be changed, this language was not incorporated into the 
agreement.  
 
Defendant shall immediately advise plaintiff of the combination on the lock. The court proposes 
that defendant agree that she will remove the combination lock should plaintiff elect to provide a 
keyed lock at plaintiff’s expense, with a key provided both parties.  
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Plaintiff also challenges defendant’s failure to remove the fencing at the rear of her property. 
The court understood, via its preliminary injunction, that the fencing across the challenged 
easement had been removed. At the time of the settlement agreement, plaintiff was granted the 
option of installing a gate across the easement, at her expense, if she felt the need to 
completely enclose her property. Instead, a new cyclone fence once again spans the entire 
property line between the parties. Defendant claims an unknown party installed this fence after 
the settlement was signed.  
 
Defendant is ordered to immediately remove any fencing across the easement to the rear of her 
property. If defendant wishes to completely fence her back property, it must include a gate for 
ingress and egress across the easement. Requiring plaintiff to roll back a loose section of 
cyclone fencing is not acceptable and does not constitute a “gate.” 
 
The court declines to impose judgment against defendant at this time given the purported 
problems with defendant’s attorney and the variance in the settlement language. However, if 
defendant fails to timely comply with this order, defendant should be prepared for the court to 
entertain a judgment in the future to include attorney’s fees as well as plaintiff’s lost rents. 

  

 3.  TIME:  9:00   CASE#: MSC19-01725 
CASE NAME: FLETCHER VS. HATTON 
HEARING ON MOTION TO/FOR DISMISS FILED BY RICK HATTON 
* TENTATIVE RULING: * 
 
Defendant’s motion to dismiss pursuant to CCP 581(f)(2) is granted. Plaintiff has failed to file a 
second amended complaint after being ordered to do so following a June 2, 2020 hearing on a 
demurrer and motion to strike. The court will sign the order provided. 

  

 4.  TIME:  9:00   CASE#: MSC19-01837 
CASE NAME: HAWKINS VS. GOMEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HAWKINS FILED BY 
CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Contra Costa County ("County") to Plaintiff's First 
Amended Complaint ("FAC"). For the reasons set forth, the demurrer is overruled. 

Facts Alleged 

Plaintiff alleges he was riding his bicycle in Pleasant Hill when he was struck by a vehicle driven 
by defendant Emerson Gomez. He alleges that poor street lighting, a deteriorated condition of 
the roadway and other defective conditions for nighttime traffic contributed to the cause of the 
accident. His FAC asserts two causes of action: a first cause of action against the County for 
liability for a dangerous condition of property (FAC ¶¶ 10-20), and a second cause of action for 
negligence against Emerson Gomez and Sarah Gomez, as the driver and owners of the vehicle 
that struck Plaintiff (FAC ¶¶ 21-27).  
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Standards for Ruling on A Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 
FAC, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 
123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether the FAC states 
a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as a 
whole and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 Cal. 
4th 1, 6.) The Court also considers matters of which the Court can properly take judicial notice. 
(Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.) 

County's Requests for Judicial Notice and Declaration of Grindstaff Filed by Plaintiff  

Plaintiff has not opposed the County's request for judicial notice of Plaintiff's original complaint 
and the government claim Plaintiff filed with the County related to the accident. The County has 
also filed a supplemental request for judicial notice of the Judicial Council Emergency Rules 
effective August 13, 2020. The Court grants the County's requests. 

Plaintiff has filed a declaration of his counsel in support of his Opposition but without a request 
for judicial notice. The County has not objected to the Court's consideration of the declaration or 
the exhibits offered. However, in ruling on a demurrer, the Court is limited to consideration of the 
FAC and matters of which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d 
at 318; Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the 
ruling on a demurrer, a court cannot consider, as Mercury would have us do, the substance of 
declarations, matter not subject to judicial notice, or documents judicially noticed but not 
accepted for the truth of their contents. (Citations omitted.)"].) 

Analysis 

The County demurs to the FAC based on the ground that "The Doe amendment process under 
California Code of Civil Procedure section 474 is unavailable to the plaintiff, creating a 
misjoinder of the parties, and therefore the statute of limitations has lapsed." (Dem. to FAC p. 2, 
ll. 10-12.) The Court first addresses the Doe amendment issue and then the County's statute of 
limitations argument. 

A. Improper Doe Amendment/Misjoinder of Parties 
 

The County points to Plaintiff's original complaint which alleged only a negligence claim and 
then sought to add the County as a "Doe" defendant. The County asserts Plaintiff knew of the 
identity of the County, and therefore, Plaintiff could not properly use the Doe amendment 
procedure which allows a party to name Doe defendants "[w]hen the plaintiff is ignorant of the 
name of a defendant." (Code of Civil Procedure § 474; Chase v. State of California (1977) 67 
Cal.App.3d 808, in which the Court sustained a demurrer by the State of California which added 
the state by a Doe amendment filed 20 months after suit was commenced, finding the Doe 
amendment was improper under the facts as the plaintiff had filed a claim with the public entity 
before filing suit and thus knew the identity of the public entity.) (But see Olden v. Hatchell 
(1984) 154 Cal. App. 3d 1032, 1037 [holding the Doe amendments naming individual 
employees of the public entity were proper based on the purpose of the Doe amendment 
statute, Code of Civil Procedure § 474 and related back to the filing of the complaint, finding 
"[t]here is no statutory provision precluding application of section 474 to such an action"].)  
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The Court does not need to resolve whether Plaintiff properly added the County to the action by 
its Doe amendment to the original complaint. If Plaintiff continued to rely on the allegations of 
the original complaint to assert his dangerous condition of property claim against the County as 
a Doe defendant, the Court might find some merit in the County's argument since, as in the 
Chase decision, Plaintiff knew the public entity against which it had a claim since it filed a 
government claim with the County. The Court does not need to resolve this issue, however, 
because by stipulation with the County, Plaintiff was granted leave to file a first amended 
complaint and filed his FAC on August 4, 2020.  

The FAC does not designate the County as a Doe defendant. The FAC identifies the County as 
a named defendant in the first paragraph of the FAC, and clearly identifies the County as the 
defendant in his first cause of action for "dangerous condition of governmental property." (FAC 
¶¶ 1, 12-20, and p. 3, ll. 1-4.) The FAC supercedes the original complaint. (See Roberts v. Los 
Angeles County Bar Assn. (2003) 105 Cal.App.4th 604, 612 ["Generally, '[a]n amended 
complaint supersedes the original and furnishes the sole basis for the cause of action. 
[Citations.] The original complaint is dropped out of the case and ceases to have any effect as a 
pleading, or as a basis for a judgment. [Citation.]'," quoting Anmaco, Inc. v. Bohlken (1993) 13 
Cal.App.4th 891, 901 (internal quotations omitted.)].) "Failure to comply with Code of Civil 
Procedure section 474 does not prevent a plaintiff from filing an amendment adding a new 
defendant; however, it does prevent the amendment from relating back." (Fireman's Fund Ins. 
Co. v. Sparks Construction, Inc. (2004) 114 Cal.App.4th 1135, 1144.) 

 B. Statute of Limitations 

In its initial memorandum in support of the demurrer, the County relies on its arguments 
concerning the improper Doe amendment to the original complaint to assert that the filing of the 
FAC with Plaintiff's cause of action against the County for a dangerous condition of public 
property does not relate back to the date of filing of the original complaint, and that the cause of 
action against the County is therefore barred under Government Code § 945.6 because it was 
not filed by May 12, 2020, within six months after the County's notice rejecting Plaintiff's claim. 
(Memo. ISO Dem. p. 5, ll. 18-23.) The County's argument again might have had merit, if not for 
the COVID-19 pandemic, the state of emergency declared by Governor Newsom in March 2020, 
and emergency rules promulgated for the Courts in response.  

Rule 9 of the Judicial Council Emergency Rules as initially issued on April 6, 2020 tolled statutes 
of limitations on all causes of action until 90 days after Governor Newsome declared an end to 
the California state of emergency. (Judicial Council Emergency Rule 9 as adopted April 6, 2020 
["Notwithstanding any other law, the statutes of limitation for civil causes of action are tolled from 
April 6, 2020, until 90 days after the Governor declares that the state of emergency related to 
the COVID-19 pandemic is lifted."].) The current version of Emergency Rule 9 as amended May 
29, 2020 tolls statutes of limitations and statutes of repose that are longer than 180 days to 
October 1, 2020. (Judicial Council Emergency Rule 9 amended May 29, 2020.)  

The County incorrectly argues in its Reply that the six-month period for filing suit after rejection 
of a claim against a public entity under Government Code § 945.6 is 180 days and therefore 
subject to the shorter tolling period under the Emergency Rules. In Gonzales v. County of Los 
Angeles (1988) 199 Cal.App.3d 601, 604, the Court analyzed the meaning of the six-month time 
deadline for filing claims against a public entity under Government Code § 945.6(a)(1) after 
mailing of the claim rejection notice. The Court explained that six calendar months can consist 
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of between 181 and 184 days depending on the months covered by the period. (Id. at 604 ["The 
basic problem with the computation of the limitation period herein arises from the irregularity in 
the number of days in a month in our calendar. As a result, although six calendar months always 
equals one half year, the number of days contained in six calendar months varies, ranging from 
181 to 184 days."]) It is now established that "[f]or purposes of the Government Claims Act, six 
months means 'six calendar months or 182 days, whichever is longer.' " (City of Pasadena v. 
Superior Court (2017) 12 Cal.App.5th 1340, 1346, fn. 4 [quoting Gonzales v. County of Los 
Angeles, supra, 199 Cal.App.3d at 604].) 

In its Reply, the County concedes the Emergency Rules promulgated in light of the pandemic 
extended the deadline for Plaintiff to file his lawsuit against the County under Government Code 
§ 945.6, but the County continues to argue that the County has not been properly named as a 
defendant based on the Doe amendment. (Reply p. 4, ll. 1-13.) The County concedes at the 
time the Emergency Rules went into effect, Plaintiff had one month and six days to file her 
claim, and that even if the 180-day rule applied, which it does not, Plaintiff would have had until 
mid-September 2020 to file her lawsuit against the County. (Reply, p. 4, ll. 5-6, 10-13.)  

The County in its Reply does not address the fact the County is named expressly as a 
defendant in the FAC that was filed on August 4, 2020, within the deadline for adding the 
County as a party even if the 180-day extension of the statute of limitations applied. "An action 
is commenced when the complaint is filed. [Citations omitted.]" (Fireman's Fund Ins. Co. v. 
Sparks Construction, Inc., supra, 114 Cal.App.4th at 1144.) The County's argument ignores that 
the operative pleading is the FAC which explicitly names the County as a defendant, not as a 
Doe defendant, and which was filed on August 4, 2020, well within the extended deadline under 
the Emergency Rules. (Roberts v. Los Angeles County Bar Assn., supra, 105 Cal.App.4th at 
612; Fireman's Fund Ins. Co. v. Sparks Construction, Inc., supra, 114 Cal.App.4th at 1144.) 

For the reasons set forth, the FAC properly names the County as a party defendant in the first 
cause of action, there is no misjoinder of a party in the FAC, and the FAC was timely filed within 
the six-month deadline for filing suit against the County under Government Code § 945.6(a)(1) 
as extended by Judicial Council Emergency Rule 9. The demurrer is overruled. 

  

 5.  TIME:  9:00   CASE#: MSC19-02115 
CASE NAME: APPLEGET VS FERGUSON 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
MARIE R. FERGUSON 
* TENTATIVE RULING: * 
 
 Taken off calendar. Notice of unconditional settlement filed.  
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 6.  TIME:  9:00   CASE#: MSC19-02201 
CASE NAME: MERIDA VS PRINCIPLE REALTY 
HEARING ON MOTION TO/FOR LEAVE TO FILE A FIRST AMENDED COMPLAINT 
FILED BY ARTURO IVAN ALVA MERIDA, YAHAIRA SHAINETT ALICEA 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file a First Amended Complaint is granted. Plaintiff shall file the 
FAC within 10 days of the hearing on this matter.  

  

 7.  TIME:  9:00   CASE#: MSC19-02435 
CASE NAME: MORADI VS IBRAHIMI 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY DAVID 
IBRAHIMI 
* TENTATIVE RULING: * 
 
Mr. Knutsen’s motion to be relieved as counsel is moot; a new attorney has substituted in. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00255 
CASE NAME: AGUIRRE VS MATIN, et al. 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY SHAHROKH 
MATIN 
* TENTATIVE RULING: * 
 
Ms. Battin’s motion to be relieved as counsel is denied without prejudice. Ms. Battin stated that 
she personally served her client with the moving papers and that she would file the proof of 
service with the court. Instead, she provided proof that she mailed the motion to her client. 
When a client is served by mail, counsel is obligated to provide the court with additional 
information about the steps taken to confirm the accuracy of the address. See Form Declaration 
in Support of Attorney’s Motion, ¶3.b. 

  

 9.  TIME:  9:00   CASE#: MSC20-00427 
CASE NAME: ALVAREZ VS ORTLAND 
HEARING ON MOTION TO/FOR COMPEL PLTF'S RESPONSES TO DEF DISC 
REQUESTS FILED BY NOELLE ORTLAND 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel responses to the first set of form interrogatories, 
special interrogatories and requests for production is granted. Plaintiff is ordered to pay 
sanctions to defense counsel in the amount of $191.42. The discovery responses and sanctions 
are due by October 30, 2020. 
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10.  TIME:  9:00   CASE#: MSC20-01137 
CASE NAME: AVOGNON VS FEDERAL PAVING SYST 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S COMPLAINT 
FILED BY FEDERAL PAVING SYSTEMS, INC., DEIVIDE M. DA SILVA, 
* TENTATIVE RULING: * 
 
Defendants’ motion to strike is granted with leave to amend. Plaintiffs shall file any amended 
complaint by October 26, 2020. 

Background 

Before the Court is a motion to strike punitive damages from the complaint, filed by all 
defendants.  

The complaint is a judicial form complaint for motor vehicle negligence arising from a head on 
collision in Sacramento County on August 24, 2018 between Edmar Ferreira Da Silva 
(hereinafter “Edmar” due to the similar surnames of several defendants) and plaintiffs, Betty and 
Bertin Avognon. (Complaint, 4.) Plaintiffs sue the remaining defendants, Federal Paving 
Systems, Inc., Deivide M. Da Silva; and Deivide Luiz Da Silva; as Edmar’s employers 
(collectively, “employer defendants”), under theories of respondeat superior and negligent 
entrustment. (Complaint, 4.) 

The fifth page of plaintiffs’ complaint is the judicial council form “exemplary damages 
attachment,” on which plaintiffs have checked boxes indicating all defendants are guilty of 
“malice” and “oppression,” as defined in Civil Code section 3294. (Complaint, 5.) In support of 
this assertion, plaintiffs state that Edmar was operating a commercial vehicle in excess of 
10,000 pounds at an excessive and unsafe speed when he “allowed the vehicle to cross over a 
double yellow median dividing line striking plaintiffs’ vehicle head on.” (Ibid.) They further allege 
that operating a commercial vehicle in excess of 10,000 pounds required special training, 
licensing and authorization, none of which Edmar possessed. (Ibid.) Plaintiffs assert the 
employer defendants had advance knowledge that Edmar was unfit, but employed him anyway 
“with a willful and conscious disregard of the rights or safety of others.” (Complaint, 5.) 

Pursuant to Code of Civil Procedure §§ 435-436, all defendants move to strike the following 
from the complaint: 

1. Page 5, Exemplary Damages Attachment 

2. Paragraph 14(a)(2) of the Prayer for Relief, requesting punitive damages. 

3. Any and all other requests for punitive/exemplary damages.  

Statutory meet and confer requirements were satisfied pursuant to Code of Civil Procedure § 
435.5, but parties were unable to come to an agreement. (See Declaration of Aron K. Liang, 
filed August 7, 2020.) 

Analysis 

The Court may, upon a motion to strike by defendant: (a) Strike out any irrelevant, false, or 
improper matter inserted in any pleading, or (b) Strike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court. 
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(Code Civ. Proc., §§ 435-436.) The matter must appear on the face of the complaint, or be 
subject to judicial notice. (Code Civ. Proc., § 437.)   

Punitive damages are available to plaintiffs in tort actions upon a showing, by clear and 
convincing evidence, that the defendant has been guilty of oppression, fraud, or malice. (Civ. 
Code § 3294(a).) Malice is defined as conduct which is intended by the defendant to cause 
injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others. (Civil Code § 3294 (c)(1).) “’Oppression’ 
means despicable conduct that subjects a person to cruel and unjust hardship in conscious 
disregard of that person’s rights.” (Civ. Code § 3294(c)(2).) 

A plaintiff seeking punitive damages must allege specific facts justifying their recovery. (See 
Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. 
(1975) 49 Cal.App.3d 22, 29.) Punitive damages are not ordinarily recoverable in actions for 
negligence. (See G. D. Searle & Co., supra, 49 Cal.App.3d at 29.)  

Further, an employer is not liable for punitive damages for the acts of an employee, except 
under certain limited circumstances. (Civ. Code, § 3294 (b).) The employer must have advance 
knowledge of the unfitness of the employee and employed that person with a conscious 
disregard of the rights or safety of others, or authorized or ratified the wrongful conduct, or be 
personally guilty of oppression, fraud, or malice. (Ibid.) With respect to a corporate employer, 
the requisite state of mind must be on the part of an officer, director, or managing agent of the 
corporation. (Ibid.) 

Plaintiffs here only plead negligence-based causes of action and most of the language in their 
complaint is drawn directly from Civil Code section 3294. The specific facts they allege can be 
reduced to the contention that Edmar was operating a commercial vehicle without the required 
license or training, and that his employers knew he was unfit, but employed him anyway.  

Defendants argue Edmar simply “lost control” of the commercial vehicle. Though they concede 
this might be negligent, defendants argue that it does not amount to the malicious or oppressive 
conduct required for the imposition of punitive damages under Civil Code § 3294. While 
plaintiffs’ phrasing is slightly different—that Edmar “allowed” the vehicle to cross a double yellow 
median line—the allegation is still insufficient to constitute malice or oppression, show 
despicable behavior, or permit plaintiffs to seek punitive damages against Edmar. The 
allegation, combined with the allegation that his employers knew Edmar was “unfit,” is also not 
sufficient to rise to the standards set forth in Civil Code, § 3294(b) regarding an employer’s 
liability. 

As such, the request for punitive damages here is “improper matter” subject to being stricken 
pursuant to Code Civil Procedure § 436. 

Plaintiffs argue that a motion to strike is not the proper vehicle for attacking the insufficiency of 
allegations related to punitive damages. This is incorrect. (See, e.g., Turman v. Turning Point of 
Central California, Inc. (2010) 191 Cal.App.4th 53, 63-64; Smith v. Superior Court (1992) 10 
Cal.App.4th 1033, 1041-1042; Grieves, supra, 157 Cal.App.3d at 166-168.) 

The primary case that plaintiffs here rely on, CRST, Inc. v. Superior Court (2017) 11 Cal.App.5th 
1255, is distinguishable because plaintiffs in that case did allege numerous specific facts that 
could lead to the imposition of punitive damages. Plaintiffs take issue with comparing CRST to 
the present case, since CRST dealt with a motion for summary judgment, and here, no 
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discovery has been conducted yet. For an allegation of punitive damages to be allowed, “[n]ot 
only must there be circumstances of oppression, fraud or malice, but facts must be alleged in 
the pleading to support such a claim.” (Grieves, supra, 157 Cal.App.3d at 166, citing G. D. 
Searle & Co., supra, 49 Cal.App.3d at 29, emphasis added.) Further, in CRST it was the 
complaint which contained the required specific facts, not any evidence produced in discovery. 
(See CRST, Inc., supra, 11 Cal.App.5th at 1266-1267.)  

Amendment should be allowed where the defect may possibly be cured by supplying omitted 
allegations. This is true, even where the defect is one of substance. (Grieves v. Superior Court 
(1984) 157 Cal.App.3d 159, 168; see also Code Civ. Proc., § 576.) 

The motion to strike is therefore granted, with leave to amend.   

  

  

11.  TIME:  9:00   CASE#: MSN20-0885 
CASE NAME: SWIFT FINANCIAL LLC VS BARBARA 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AWARD FILED BY 
SWIFT FINANCIAL LLC 
* TENTATIVE RULING: * 
 
The unopposed petition to confirm the arbitration award is granted. Judgment shall be entered 
against the defendants in the amount requested, $94,929.28, together with costs of $435 and 
attorney fees of $250. Interest shall accrue at the statutory rate beginning April 1, 2020, which is 
the date the award was originally due.  

 


